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A Lie is a Lie is a Lie: Toward a Broader Application of the
Tailored Testimony Rule

Tim Capowski and John Watkins discuss the inherent problems with the "tailored testimony rule" and
conclude that "allowing litigants to reverse or revise themselves, without explanation, and without penalty
undermines the search for truth and turns litigation into mere sport."
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Most litigators have at least a passing familiarity with the so-called “tailored testimony rule.” In the paradigmatic civil
litigation example, a party makes a damning admission at his deposition, the admission is used as the basis of his or
her adversary's summary judgment motion, and, in opposition, the party submits an affidavit that—flatly and without
explanation—contradicts his or her deposition testimony. The party’s attorney then claims that the two contradictory
versions of the party's story creates a credibility issue that must be resolved by a jury, which, the argument goes, is
entitled to believe the second version of the story and reject the first. Facially, this argument is plausible, because
juries are, in fact, afforded broad discretion to weigh and credit testimony.[i]

Under the tailored testimony rule, however, the court will grant summary judgment anyway. The law—and thus the
court—reasons that because the second version of the story has been “tailored to avoid the consequence of” the
prior admission, it presents only a “feigned issue of fact,” and can be safely rejected as a matter of law.[ii] This rule
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stems from several intertwined commonsense concepts, recognizing that the story has been changed to avoid the
negative legal consequences arising from the original version, and that “[a] witness's recollection does not generally
improve with age, but becomes less vivid."[iii]

The rule is also to some degree underpinned by elements of judicial estoppel, which forbids parties from taking
position that make a mockery of the court and its truth-seeking function.[iv] It is, finally, the logical fruit of the twin
purposes of discovery: “the ascertainment of truth at trial and the prompt disposition of actions.”[v] Permitting a
party to cast a cloud of artificial uncertainty over an inconveniently-disclosed truth to avoid prompt disposition
obviously undermines both of these purposes.

Notably, the rule only applies where the uncertainty is, in fact, artificial. That is, it applies to reversals that are either
unaccompanied by “any explanation accounting for the disparity”[vi] or accompanied by an explanation that is, on its
face, not credible. As the Seventh Circuit, which follows a similar rule, has explained, the revised story should be
disregarded “unless it is demonstrable that the statement in the [earlier] deposition was mistaken, perhaps because
the question was phrased in a confusing manner or because a lapse of memory is in the circumstances a plausible
explanation for the discrepancy.”[vii]

In the absence of such a plausible explanation, all indicia favor the earlier, nearer-in-memory, and less-self-interested
account: a fact-finder picking between the two tales told by the same teller would have to engage in speculation to
invent a justification or excuse in order to prefer the second, later and more self-serving, account. Speculation, of
course, is not evidence and cannot be considered on a summary judgment motion.[viii]

While the “classic” example of the rule is the simplest, the tailored testimony rule has broader applications as well,
such as when a party supplies a detail in a deposition that does not appear to be a damning admission, but that
contradicts his or her theory or defense of the case in a more nuanced or removed (though still material) way. For
example, a plaintiff in a roadway accident case may claim to clearly remember certain features of the roadway and
that these features contributed to the accident, then, when contemporaneous photographs prove that no such
feature existed, or when defendant’s expert proves plaintiff's version of events is physically impossible, provide an
affidavit setting out a new and contradictory narrative of how the accident occurred. This, too, is tailored testimony:
factual investigation has revealed the original story to be fabricated, and the fabricator, caught in a lie, has simply
substituted a second lie that is carefully tailored to the result of the investigation in an effort to “thread the needle”
and impose liability despite the debunking of the original falsehood.

As such, the tailored testimony doctrine classes a particular type of testimonial evidence as inherently lacking weight.
This is, in truth, a credibility determination: the convenient and unexplained changed story is, as the law and the
courts recognize, nonsense, and thus not to be considered as credible evidence. This, however, jars with the general
rule that credibility is to be determined by juries, not judges.

To resolve this tension, the law invokes two justifications for judicial foray into this arena. In many instances, the law
—as a matter of legal fiction—holds that the tailored testimony rule does not involve a credibility determination at all.
Instead, it treats the rule as arising as a function of the burden-shifting analysis inherent in summary judgment
motions. A party that moves for summary judgment bears the prima facie burden of eliminating material triable
issues of fact, whereupon the burden shifts to the party opposing summary judgment to identify evidence that raises
an issue of fact.[ix]

In order to maintain the fiction that the tailored testimony rule does not involve judges assessing credibility, the
courts simply hold that the tailored testimony was insufficient to carry this shifted burden, and that the tailored
testimony “lacks evidentiary value.”[x] But make no mistake: this is, in fact, a determination that the tailored
testimony cannot be credited, simply camouflaged through the extra step of saying it is not sufficiently credible to
carry the shifted burden.

The second overlapping justification for judicial foray holds that the courts may reject testimony as incredible as a
matter law. This includes instances where the testimony is “so inherently improbable that the court is morally certain
it is not true”[xi], or where it is “impossible of belief because it is manifestly untrue, physically impossible, contrary to
experience, or self-contradictory”[xii], or where “untruths are clearly apparent.”[xiii] Courts have even held that
evidence insufficient to convince a reasonable mind amounts, in law, to no evidence.[xiv] This justification is simply
an extension of the axiom that the purpose of litigation is a search for truth.[xv]
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These justifications apply just as much in situations outside the “classic” tailored testimony scenario. Indeed, the
same logical justifications-burden-shifting and inherent implausibility—are why a party to a contract cannot escape
summary judgment in an action on that contract simply by claiming his signature has been forged.[xvi] Equally,
inherent implausibility or incredibility—for example, the testimony of a person who has lied about an incontrovertible
fact, can warrant a court rejecting the entirety of that person’s testimony under the maxim falsus in uno, falsus in
omnibus.[xvii]

Courts are sometimes reluctant to deploy their power to deem testimony incredible as a matter of law. Yet they
possess this power and should wield it where appropriate, and have begun to do so with greater frequency. This
includes, for example, rejecting or disregarding testimony that is plainly contrary to unambiguous and
incontrovertible evidence, such as video, climatological, and black box evidence—and rightly so.[xviii]

As such, there is no impediment to a still-broader application, such as where the “original version” of a party's story is
provided at an earlier time than the witness’ deposition, e.g., at an accident scene, to hospital personnel, to
investigating officers, in formal settings such as in the course of 50-H testimony or even verified pleadings. The
witness at their first deposition may already be aware of the negative legal repercussions of their “original” story, and
may seek to reverse position on a fact or facts of from their earlier version to avoid them.

While, in our experience, motion courts are sometimes reluctant to apply the tailored testimony rule outside of the
“classic” situation, these occasions present an even stronger case for its application. Indeed, as a matter of
fundamental fairness, it makes no sense to treat tailored testimony differently at different stages of litigation—a lie is
a lieis a lie, and the evidentiary value of a transparent lie does not vary with the context that occasioned it.[xix]

Moreover, a broader across-the-board application of the tailored testimony rule also comports with the systemic
efficiencies desperately needed by the courts and litigants as we approach the post-COVID-19 era. Unclogging the
system from meritless claims and defenses allows a respite to overworked, underfunded and backlogged court
personnel, while simultaneously creating greater access to justice to deserving civil litigants.[xx]

Even before the arrival of COVID-19, New York's appellate courts were encouraging greater efficiencies by directing
motion courts away from the former practice of “rubberstamp” denials of summary judgment, and toward granting
summary judgment and even partial summary judgment with more frequency.[xxi]

Again, litigation is a search for truth, and the function of evidentiary rules is to serve as “sacred guardian” to that
truth-finding function.[xxii] At its heart, the tailored testimony rule forbids the perversion of evidentiary rules to
subvert, rather than guide, the sacred truth-finding function by falsely treating transparent lies as possible truths.
Allowing litigants to reverse or revise themselves, without explanation, and without penalty in fact undermines the
search for truth and turns litigation into mere sport. This practice cannot be without consequence in a society with
ever-diminishing trust in its social institutions.[xxiii]

In The Santissima Trinidad, Justice Story explained that the judiciary need not entertain the possibility of crediting an
account that displays “gross insensibility to the difference between right and wrong, between truth and falsehood.”
20 U.S.283, 338-39 (1822) (Story, J.). Justice Story was right then and remains right today. The courts should cease to
indulge these lies and start to more-sharply penalize those who indulge in “the cancerous practice of lying to the
courts."[xxiv]
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“Shaggy defense” “refers to a song by the artist Shaggy called ‘It Wasn't Me." In the song, a man'’s girlfriend catches him
‘red-handed’ in the arms of another paramour. When asked for his advice, the singer advises the man to tell her ‘it
wasn't you"); see also Connection Distrib. Co. v. Holder, 557 F.3d 321, 353 n. 6 (6th Cir. 2009) (noting the “success of
the 'Shaggy defense™ in “the trial of Robert Kelly").

While “It Wasn't Me” was intended as satirical entertainment - “part of the song'’s ‘charm’ is the absurdity of such a
claim by someone in the narrator’s situation” (Preston, 2010 U.S. Dist. LEXIS 50784 at *6) - a cultural habit of
humoring absurd denials of incontrovertible facts can have troubling implications when the practice metastasizes to
the courts. Mr. Kelly, of course, was indicted in 2019 for multiple counts of further abuse of minors, kidnapping, and
production of child pornography, some of which allegedly occurred after he was found not guilty through the
successful use of the “Shaggy defense.” Then, too, there are broader implications. See Maegan Vasquez, “NYT: Trump
questions authenticity of ‘Access Hollywood' tape,” Nov. 27, 2017, available at
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(https://www.cnn.com/2017/11/27/politics/access-hollywood-nyt-denial/index.html).

[xix] Its application should also be equally available at the CPLR 4401 stage during trial and 4404 stage post-trial. No
logic or rationale exists to suggest otherwise that we are aware of to limit the rule.

[xx] “In the final analysis, there is absolutely no reason to allow this unprovable case to proceed to trial. **** Plaintiff
was not and is not able to make out a prima facie case. Thus, the better approach here is to dismiss the instant
matter now, before more time and resources are wasted. As the Court of Appeals has said, albeit in a different
context: ‘Summary judgment is designed to expedite all civil cases by eliminating from the Trial Calendar claims which
can properly be resolved as a matter of law. Since it deprives the litigant of his day in court it is considered a drastic
remedy which should only be employed when there is no doubt as to the absence of triable issues. But when there is
no genuine issue to be resolved at trial, the case should be summarily decided, and an unfounded reluctance to
employ the remedy will only serve to swell the Trial Calendar and thus deny to other litigants the right to have their
claims promptly adjudicated.” Andre v. Pomeroy, 35 N.Y.2d 361, 364 (1974) (citations omitted).” Bobby D. Associates v.
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turn away from the crime scene”). In other words, while the rules of evidence had not been properly observed, their
sacred purpose—the finding of truth—had been fulfilled, and no further proceeding was required.
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justice system was at 15% in 1994, likely due to certain high-profile proceedings - but both are far from the all-time
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relatively low levels are sadly part of a broader trend that has seen steep declines in confidence in organized religion,
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[xxiv] Bank of Am. v. Lavelle, 703663/2015, 2018 N.Y. Misc. LEXIS 1837, *1-2 (Sup. Ct. Queens Co., Apr. 19, 2018) (“the
Court notes that the defendant’s claim that she re did not receive any notice of the foreclosure is demonstrably
untrue...[c]urrently, too many litigants and their counsel indulge in fictional narratives, even when their concocted
claims are betrayed by evidence...[t]he courts must stop this practice of condoning seemingly tailored testimony and
perjured narratives”).
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